11

LF

13

14

15

16

17

13

11

¥

25

2 TATE OF MONTAERA
SEFORE THE RBOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE NQ, 27=87

CHAUFFEURS, TEAMETERS and
HELPERS LOCAL URNIOK KO.190

FINDINGE OF FALT:

I
1
|
Conplainant, b
; CONCLUSIONS OF LAW:
I
I
I
)

WAL RECOMMENDIED ORDER
ciTy. oF BILLIMES,
Oefendant .

Hqttlr:liﬂ

T35 INTROONCTION

A hearing on the zbove matter was held oo April Iz,
1988, din- Blllings, Montans before John Andrew, D, Patrick
Mchittrick represented the complainant. The defandant was
represented by Paul J, Luwa, staff attorney, City of Bili-
ings.

Dering the ooores of post=hearing briefing the eom-
Eleinant filed a Mption To Amend Complaint. All briofs were
£1lled a5 of June 15, 1988. ©On Jupe 0, 1984, the defendant
advised the hearing examiner is did’ nat intend to fileg 3
Tesponse ta the Moetion Te Amend Complaint. Tho matter was
thus submitted on June 30, IBERE,

II. ISSUE

Whether the defendant violated 39-31=4D1 (1),

39=31-401(5) and 39-31-301 Mea by refusing to process the

grievance of Jim adking.
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I11. FINDINGS OF FACT

2, James Adkine pttended school at Chemeketa Communi—
ty College in Salem, Oregon, with the intention of beooming
a building inepecter. As part of his training at Chemekets
Mr. Adking wasz sequired to participate in a cooperative work
experienca program (CHE). The CWE wes with the City af
Billings.  Since the schotling at Chemeketa wes nll part of
an industrial accident rehabilitation program Mr. Adking®
CWE was reviewed by Linda Revnolds, a counselar st Vocation-
al Hesources, Inc,

2. Mc., hdkins CWE began in June of 1988 and centinued
until sporoximately March of 1987, He was placed on the
City payroll as -of May 6, 1987. From June 1986 until March

TERT Mr. Adkinsg was not paid by the Clty. For the month

#h

[
of April Mr. Adkine recelved disabhility pay and in his words
donated this time to the City.

3 In June of I5E6 Mr. Adkins began working eight
haurs par day, five dave per week. He 4id plusking, gasz,
beilding ané zoning inspections, Im bDecember of 1906 he
alse assemed duties dealing with the Billings sign ordinsnce
and cantinued to work a forty hour week.

4, Mr. Adking wag agsigned a city credit card, city
cer and & zoning inspector badge. From June 1986 throughout
his ipweldvement with +the City he issued eltaticos and

warnings; did plumbing and meshenical inspections; and
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geperally enfprced the building codes. A1l of the work
periormed by Mr. Adkins was bargaining unit work: and was
covered by the bargaining agreement.

- Steve Baker was the Building 0fficial for the Cicy
of Billings. Gene Carmichael, Deputy Building 9fficial, was
Mr. Adking' immedismte supervisor, Throoghout his involwve-=
ment with the City Mr. Adkins reported to ane of the othes
of these people. BHe 4id so both orally and on tige records
reperting where he had been =nd what he had dene.

G, In late April a combination ilnspecter Job opened
Up in tha City of Billinga, Mr. Adkins testified that Mr.
Carmichael told him to falsify: his resume when he applied
for this qob. Mr. Carmichael is new deceased but Linda
Reynolds confirmed that Mr. Adkins told her he had been told
by Mr. Carmicheel to falsify the resume. Be that as it may,
the regume was allegedly falsified and Mr. Adkins was hired.
15 In the spring of 1987 it ecame to the attentico of
Bud Henman, bhdainess representative for the Unlen, that Mo,
hdkins was dolng bargaining unit werk. It was not until
thig time that Carlene DeVeau; City Persconel Dirsector,
bacame aware that Mr. R3kins was doing bargaining unit work.
The Unlen had pever concurred in CWE reannel performing
bargaining unit work. Opce Mr., Henman and Ms, DeVeau bagame

aware. ol the CWE sltuatien they sat down and began
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discuseians caoncerning the OWE: progras as it related to
bargaining unit work ian the building department,

g, In June of 1987, after Mr. Hemnman had complained
of Mr, Adxins' presence in the building department, the City
in accordance with the Union Security Clause, Article 1,
withheld Union dues from Mr. Adkins pay - this in spite of &
six month grace period.

- M. Adking was terminated on:July #,; 19487

10. From the testimony it isa apparent that several
portiong of the contract (Complainant's BExhkibit 3#3) are a:
1gaue. They are listed below.

hrticle 10.7; B, provides:

For other then serisus infractions,
disciplinary actions sghall be based opon
progressive disgipline based uEan
warning latters; suspension andfar
termination. The emplovee and the TUnian
shall be notified’ in writing of any
discinlinery. action within fiftesen {15}
daye after the wviclation, or the first
knowledoe of the wiclaticn in guestion
Ie known to the City.

Article 10,7, C, goes on to provide:

Hew employees shall be on prebation for
a_pericd of six (&) months from the date
of their employment and may he dis-
charged at the: aole aption of the
Employer without recourse to the griev-
ance procedure. Probationary pericds
for seasonal/tempararcy employees shall
be from the first day of employment as a
parmanent emplogyss in a §pew jpb claggl=
fication.
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Areicle 10.9 provides:

The City agrees to potify the Union each
Monday morning of all new hires within
the bargaining unit exeluding seasonal/-
temporary help. However, the City
agrees  to:. notify +the TOnion 4if the
seassnal ftamporary help should become a
full=-time regular or part-time employea.
The City shall also notify the Unipn of
all terminations.

Article &, Seniority, provides:

Senlority means an employee's leagth of
continuons service with his or her
divisicn and shall be computed from the
date the employee began serviee in the
divigion.

Article 2 E, provides the definition of seaspnal

and temporary employees. Specifically it pravides:

11,

The City agrees that any peasonal,
temporary, or on call employes will be a
member of the bargaining unit if that
enployas works for more thap 132 days in
& 363 day periocd in any twelve month

pericd.,

James Adkins was dischacged without recourse to

the grievance procedura.

ITI, CONCLUSIONS OF LAW

The City of Billings refused to process the grievance
of James Adkins on the grounds that Mr. Adkins was a proba-
ticnary employee and not éntitled to the grisvance procedure
begause of Article 10, Paragraph 10.7, €. The Unien takes
issue with the position of the 'City and contends that the

contract does apply ta Me, Adkins' situation.
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Bud Heamnn testified based an his understanding of the
contract — an understanding gained as chief negotiator faor
the Unien - that MNr. ‘Adkins, because he had been doing
bargaining unit work was oot a "new employes" apnd thus was
entitled ta tha grievapce process, Moroover, it was
Fenman's understanding that the contract previsions requir-
ing written notice of disciplinary matters apcliad to all
employeas, wWhatewver their status.

M. Henman's disagreement with the City over this
interpretaticon of the contract when coupled with the plain
language of the contrzact is cenvincing that $his: matter
ehould proceed through the grievance procesa.  Artiele &,
Faragraph 5.1 providest

A arievance ls. defined as a dispute or
differsnce of interpretation between an
employee and the emplover invelving an
economic or  disciplinary iopue  as
expressly provided in the termsz af the
agramment. Disclplinary actiaons,
involving warning letters, suspension,
&r disgharge shall be grievable:; all
Iesser  disciplinary -sotions  are pot
azievable. ...

This language is broad in its intent, It 1s to affard
the grievazce procedure to an employee wha has a dispute
with the applicatieon’ of disciplinary actions. It iz alan
intanded to cover differences in the interpretation of the
terms of the agreement. That iz precisely what the com-

plainant is asking = to have +the terms of the agreoement

interprated through apolicatien of the grievance procedure.

|
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From the testimeony and- evidenece it cannot be Haid wish
positive assurance that the City is correct in its interpre-
tation ©f the meaning of the contracek. Canversely, 1t
cannot bhe said with positive sssurance thet the Union is
incorrect in the way it interprets the contract. Therafora,
the processing of the grievance up ta and including binding

arbitration is reguired. BSee United States Steslvackars of

Aamerica ¥, Warrior and Gulf MWavigation Company, 363 G= S6d,

BO 5. Ct. 1343, [196D)
The City of Billings committed an unfoir labar practice
by falling to process the grievance of James Adking. Spp

city of Livingston ws. Montans Council Ho. 9., I74 Mont.

421; 371 P.2d4 374. In failing to process the grievance the

City violated I9-3T-401(5) MCca. Derivatively the City also
violated 35-31-401(1} MCA &nd 39-31-201 MCA. The City is
not prejuodiced by the amendment to the complaint.
V. RECOMMERNDED OEDER
1. It ia hereby recosmended and this does order that
the Caity of Billings ceaseé and deslst from refpsing to abide
by the terms of the cellective bargsining agreement and
process the grievance of James Adbkina as PET the contractr
ok that the City of Billings ecesse and desist fram

te wiglation of 39-31-201 HMCh, 39-31-401[1F MCE ‘=sac

39-31-401(3) MCA:
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= that the Board of Persannel Appeals bea advised in
writing that the grievance procedure is baing implemented;

4. that the Board of Perscnnel Appeals he advised in
wWriting as the grievance praceeds through sach step of the
grievance procedurse up to and including £inal re=solution;
5; that the document titled NOTICE attached hereta ke
Posted on bulletin beoards  where emploves infermation 4=
nsually. posted, This notice is to ba pested in each and

BVELY work place where a member of Teamsters Logal 190

Warks.

Dated this ..-"".EE day of ._:'E.f'lp i 198R;
i

BOARD OF PERSONMEL APPEARLS

oy ﬂEEE;Ziigf;ﬁ:;f”f
ﬁfﬁﬂnhn Androw
H

garing Examiner

HOTICE: Exceptions to these Findings of Fact, Concluzions
oL Law and Recommended Order may be £iled within twenkw (20)
days of serviee. If no exceptions are filed, the Recommend—
ad Dﬁfer will become the Order of the Board of Fersonhel
Appeals,

R o kow b & & w R ok W

CERTIFICATE OF SERVICE

Tﬁe upfereignsd does certify that & true and carreck
chaﬁfi this document was perved upon the following on the
/s day of July, 1988, pastage paid eand addressed as
foliowsa:

D, Patriek McEittriak Paul J, Luwe
McEittrick Law Firm Staff Attorney

P, D, Dox- 1184 City of Billings

Great Falls, MT 359443 City Attorney's Office

B. D, Box 1178
Biliings; MT 59103-1178

£
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HOTICE
TRE MONTANA - BOARD OF FPERSONMEL APREARLS HAS DETERMINED
THAT THE CITY OF BILLINGS HAS COMMITTED AN UOKFAIR TAROH
PRACTICE BY FAILING TD PROCESS THE GRIEVANCE OF JAMES ADEINMS
IN WIOLATION OF SECTIONS 39-31-201, 20=-3]1=401 (1] ARND
32=31=401(3) MCA; THE CITY OF BILLINGS HAS SEZN ORDERED TO:
1. FProcess the grievancse af James Adkins.
2. Cease and degist from vislation of 39-31=-201,
33=31-4D01 (1) and 39=31-401(5) HCA,
3. Advise the Board of Ferscnnel Appesls in writing
that the grisvance procedure hae been implemented.
4, hdvisa the Board of Personnel Appeals in writing as
each step of the grievance procedure is completed
up te and including final resclution.
Dated this day of w LA,

CITY OF BILLINGS

By

Ciky Managear

This notice shall remain posted for 8 pericd of 60
congecutive days from the date of posting and shall not be
dltered, defaced ar covered.

Questions about this notice or campliance therewith may
be directed to the Board of Pergonnel Appeals, P, ©. Box
1728, Helena, Mt. 59524,




